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Court of Appeals of the District of Columbia. 


No. 3808. 

Arthur Dick, Plaintiff in Error, 

vs. 

James C. Davis, Statutory Agent, &c. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. A-9. 

Arthur Dick, Plaintiff, 
vs. 

James C. Davis, Statutory Agent of the United States, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Declaration. 

Filed June 11, 1921. 

In the Municipal Court of the District of Columbia. 


No. A-9. 


Arthur Dick* Plaintiff, 
vs. 

James C. Davis, Statutory Agent of the United States, Defendant 

The plaintiff, Arthur Dick, sues the defendant, James C. Davis, 
Statutory Agent of the United States, designated by the President 
of the United States in pursuance of the powers vested in him by 
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ARTHUR DICK VS. JAMES C. DAVIS, ETC. 


an Act of Congress approved February 28, 1920, for that on the 
25th day of May, 1918, the plaintiff was, and for a long time prior 
thereto, had been an employee of the Southern Railway, one of the 
systems of transportation operated and controlled on the date afore¬ 
said by the then Director General of Railroads of the United States, 
under and by virtue of an Act of Congress of the United States, 
approved on the 31st day of March, 1918, and other Acts. On the 
date aforesaid, W. G. McAdoo, then Director General of Railroads 
of the United States, in execution of the powers vested in him by 
the President of the United States, in pursuance of the aforesaid 
Acts of Congress, issued and promulgated a certain Order known 
as General Order No. 27, which, among other things, provided in 
Article VI thereof, as follows: 

“Effective June 1, 1918, colored men employed as firemen, train¬ 
men, and switchmen, shall be paid the same rate of wages as are 
paid white men in the same capacity.” 

and thereafter, to wit, on December 2, 1918, said W. G. 
3 McAdoo, Director General of Railroads as aforesaid, issued 
and promulgated a certain Order known and designated as 
Supplement 12 to General Order No. 27, as follows: 

“To carry out the intent of Article VI of General Order No. 
27, and retroactive to June 1st, 1918, it is ordered: 

1. Employees in a passenger train crew, except conductor, col¬ 
lector, and baggagemaster, qualified and regularly required to per¬ 
form the following essential duties, will be designated as passenger 
Lrakemen or flagmen and paid accordingly : 

(a) Inspect cars and test signals and brake apparatus for the 
safety of train movement. 

(b) Use hand and lamp signals for the protection and movement 
of trains. 

(c) Open and close switches. 

( d ) Couple and uncouple cars and engines, and the hose and 
chain attachment thereof. 

( e ) Compare watches when required by rule. 

2. Where white lrakemen are not employed, the compensation 
and overtime rule for colored brakemen shall be the same, for both 
passenger and freight service, as for the same position on the mini¬ 
mum paid contiguous road. 

3. This order shall not curtail the duties of employees heretofore 
classed as ‘train porters.’ 

" 4. This order shall not infringe upon the seniority rights of 
white trainmen.” 

The plaintiff on and prior to the 1st day of June, 1918, although 
designated as a passenger train porter, had duly qualified as a pas¬ 
senger train brakeman or flagman by satisfactorilv passing' the 
phy sical and mental examinations theretofore prescribed for such 
employee, and was duly qualified to discharge the duties of passen¬ 
ger train flagman or brakeman. From the 1st day of June, 1918, 
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ARTHUR DICK VS. JAMES C. DAVIS, ETC. 

the plaintiff had been regularly required to perform the duties 
designated in Supplement 12 to General Order No. 27, and 
4 from the date aforesaid, has regularly performed all the 
duties designated in Supplement 12 to General Order No. 27 
in addition to his usual duties as train porter. 

In reliance upon the foregoing Orders so promulgated by the 
Director General of Railroads of the United States, the plaintiff 
during the period from June 1, 1918, to June 13, 1919, made a 
large number of trips, to wit, 200 trips, from Washington, D. C., 
to Charlotte, North Carolina, for which he received compensation 
at the rate of $3.49 per trip, while white brakemen or flagmen dur¬ 
ing the same period, employed upon the same train with the plain¬ 
tiff, received compensation at the rate of $8.50 per trip. During 
the said period from June 1, 1918, to June 13, 1919, the plaintiff 
performed all of the essential duties designated in Supplement 12 
to General Order 2/, for which he should have received, according 
to said General Order and Supplement thereto, the sum of $1,700.00, 
but for which said services he received only $798.00, leaving a bal¬ 
ance of $902.00 due and owing from the defendant to the plaintiff. 

Pursuant to the regulations and orders promulgated by the Di¬ 
rector General of Railroads, the plaintiff, together with other col¬ 
ored passenger train porters, made demand upon the Federal 
Manager of the Southern Railway for the additional compensation 
to which they were entitled under Article VI of General Order No. 
27, and Supplement 12 thereto, which demand was refused. There¬ 
upon, in pursuance of said rules and regulations, the plaintiff, 
together with other colored passenger train porters similarly em¬ 
ployed in the Southern Railway system, requested the Federal Man¬ 
ager aforesaid to join with him in a submission of their claims to 
the Railroad Administration for adjustment. The Federal Manager 
having refused to join with the plaintiff and other porters 
o in such submission, the. plaintiff and said porters thereupon 
filed their submission with the Director General of Railroads 
of the United States, claiming to be entitled to compensation as 
passenger brakeman or flagman; that after great delay the said 
Director General of Railroads of the United States declined and 
refused to recognize the right of the plaintiff and other colored pas¬ 
senger train porters to compensation as flagmen or brakemen. 

By reason of the premises, the plaintiff charges that a contract 
existed between the Director General of Railroads of the United 
States and the plaintiff, under and by virtue of which the Director 
General of Railroads promised to pay to the plaintiff for the serv¬ 
ices thus performed, the sum of $902.00, of which amount no part 
has been paid to the plaintiff. 

And the plaintiff says that the defendant herein as the successor 
in office of said Director General of Railroads is liable to the plain¬ 
tiff in damages in the above amount. 

Wherefore, the plaintiff brings this suit and claims damages in 
the sum of $902.00, with interest thereon from June 13, 1919 

JOSEPH T. SHERIER, 

v Attorney for the Plaintiff. ' 
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6 Amendment to Declaration. 

Filed July 18, 1921. 

******* 

Leave of Court being first had and obtained, the plaintiff amends 
his declaration by striking out the figures “ 200 ” in the fourth line 
of the last paragraph of page 2 of the declaration, and inserting m 
lieu thereof the figures “183and by striking out the figures 
“$798 00 and “$902.00” in the ninth line, page 3, and inserting in 

lieu thereof the figures “$638.67” 

Attorney for Plaintiff. 


7 Pleas. 

Filed July 15, 1921. 

* * * *• * *- *- 

1. Now conies the defendant, James C. Davis, Agent, and for 
plea to the declaration filed in the above entitled cause, says that he 

is not indebted as alleged. . . . . 

2. And for further plea to said declaration, the said defendant says 
♦hat he never undertook and promised as in said declaration alleged 

CHARLES CLARK, 

HENRY R. GOWER, 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 
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Memoranda. 


Julv 20, 1921.—Verdict for defendant. 

July 27, 1921.—Plaintiff’s motion for a new trial overruled. 
Upon consideration of plaintiff’s motion filed herein, it is con¬ 
sidered that, said motion be and the same is hereby overruled. 

Julv 29, 1921 .—Judgment on the verdict. 

It appearing under rule of Court, that judgment on the verdict 

should be entered in this cause, it is so ordered. 

Wherefore, it is considered that the plaintiff take nothing by 
this action, that the defendant go hence without day, be, for noth¬ 
ing held and recover of plaintiff his costs of defense. 

October 3,1921.—Writ of Error issued by the Court of Appeals. 
August 18, 1921.—Time in which to submit the Bill of Exceptions 

extended to and including October 1,1921. 

September 19. 1921.—Time in which to submit the Bill of Ex¬ 
ceptions extended to and including November 1, 1921. 

October 25.1921.—Time in which to submit the Bill of Exceptions 
extended to and including December 1, 1921. 
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9 November 23, 1921.—Time in which to submit the Bill 
of Exceptions extended to and including January 2, 1922. 

December 23, 1921.—Time in . which to submit the Bill of Ex¬ 
ceptions extended to and including February 2, 1922. 

February 1, 1922.—Bill of Exceptions submitted. 

April 5, 1922.—Bill of Exceptions settled, signed and filed. 

The Court, having this day signed the Bill of Exceptions, taken at 
the trial of this cause, and heretofore submitted, now hereby orders 
the same of record nunc pro tunc. 

10 Assignment of Errors. 

Filed April 5, 1922. 

******* 

The plaintiff assigns for review on appeal, errors committed by 
the Municipal Court in the following particulars: 

1. In admitting over the objection and exception of the plaintiff 
the pay checks received by the plaintiff from June 1, 1918, to and 
including the second half of June, 1919. 

2. In refusing the first instruction requested by the plaintiff. 

3. In refusing the second instruction requested by the plaintiff. 

4. In refusing the fourth instruction requested by the plaintiff. 

5. In charging the jury that if there was a dispute between the 
parties as to the amount due the plaintiff, and that plaintiff accepted 
a less sum in full settlement of his claim, then the verdict of the 
jury should be for the defendant. 

JOSEPH T. SHERIER, 

Attorney for Plaintiff. 

11 In the Municipal Court of the District of Columbia. 

No. A-9. 

Arthur Dick, Plaintiff, 
vs. 

James C. Davis, Statutory Agent of the United States, Defendant. 

Bill of Exceptions. 

Filed April 5, 1922. Municipal Court, District of Columbia. 

Be it remembered that the above entitled cause came on for trial 
before Judge George C. Aukam of the Municipal Court of the Dis¬ 
trict of Columbia, and a jury, on the 15th day of July, 1921; Messrs. 
Joseph T. Sherier and Paul A. Sherier appearing for the plaintiff, 
and Henry R. Gower and Charles Clark for the defendant. 
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Thereupon, the plaintiff, through his counsel, offered in evidence 
the statutes known as the Federal Control Act, approved March 21, 
1918, the Transportation Act, approved February 28, 1920, and 
General Order No. 27 and Supplements thereto, promulgated by the 
Director General of Railroads. 

It being considered by counsel for the parties hereto that judicial 
notice may properly be taken of said General Order No. 27 and 
supplements thereto, it is stipulated and agreed that the pamphlet 
entitled “General Order No. 27” and supplements thereto as printed 
by the Government Printing Office, may be referred to and used by 
either party with the same effect as if set out in full in this bill 
of exceptions. 

Thereupon, the plaintiff, being called as a witness in his own be¬ 
half, after having been duly sworn, testified in substance as follows: 

He was in the employ of the Southern Railroad from June 1, 
1918 to June 13, 1919, having entered the employ of said Company 
about the year 1901. Before being employed by the Southern Rail¬ 
road he took an examination from Mr. Weston, the train- 
12 master. He was required to take a physical examination be¬ 
fore a physician in Charlotte, N. C., who made plaintiff un¬ 
dress and look at him and tested his heart and lungs. He took an 
examination by an eye doctor, wffio gave them a bunch of colored 
flags and different colors to pick out, and they examined some lights 
at a distance, and he examined them for hearing with a wratch, to 
determine how' their eyes and hearing were, and whether they could 
distinguish different colors from one another. After that examination 
was completed, plaintiff reported to the trainmaster and took an ex¬ 
amination from him on the passenger brakeman’s rules, the operat¬ 
ing rules of the Railroad Company. The special rules the trainmaster 
gave him were the passenger brakemail's rules. The trainmaster 
told the plaintiff that he should get these rules down so that he 
would always remember them. He was then provided w ith a switch 
key, rule book and lamp, upon receipt of which he w T as required to 
sign a receipt for the switch key and rule book. These receipts w^ere 
retained by the trainmaster. Plaintiff has had the rule book issued 
to him ever since. During the period from June 1, 1918 to June 
13, 1919, the Southern Railroad was operated under these rules. 
Plaintiff’s book of rules controlled him during the period from June, 
1918 to June, 1919. The switch key issued to the plaintiff was 
used bv him regularly in opening and closing switches. The con¬ 
ductor w^as in control of the train and gave the orders to the crew 
who were required to obey his orders. At Cameron Run, Va., the 
second stop generally made by trains leaving Washington for the 
south, engines were usually changed. The plaintiff assisted in this 
work by cutting the air hose and signal hose and uncoupling the 
chain, if any, as w^ell as the draw head between the engine and 
front car on one side, while the baggagemaster performed like duties 
on the other side of the train. He did the work on one side of the 
train wffiile the baggagemaster did it on the other side. Engines are 
changes at Cameron Run on most every trip. The plaintiff opened 
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and closed switches lots of times to let the train into a side- 

13 track. He used the switch key that was furnished him for 
that work. He coupled and uncoupled cars the same as he 

did with the engine. In taking a car into the train plaintiff would 
open the sidetrack. W e would then couple the drawhead up, connect 
the air and whistle hoses, let the hand brake off, cut the air in, and 
pull out on the main line: He would test the air brake to see that it 
was working by giving the engineer a signal either with his hand 
or the signal cord. Upon receiving this signal the engineer would 
apply the air and you could tell whether the brakes were working by 
seeing them go down against the wheels. On some cars there are 
chains to be coupled. There are not so many now as there used to 
be. The plaintiff carried a standard watch such as most of the rail¬ 
road men use. He compared his watch every trip in the dispatcher’s 
office—the operator’s office at the terminals, at which points the Rail¬ 
road Company had standard clocks. On taking a car into the train, 
they would always examine the brake rigging and things like that. 
He would also see that the hand brake apparatus was properly work¬ 
ing and that the air brake was likewise in working order. He could 
determine wffiether the hand brake was working by letting it loose 
when the chain would unwind. He was equipped with a lamp for 
giving signals. He used it for giving any signal—back up signal, go 
ahead signal or stop signal. In the daytime we would give these 
signals by hand, when we could see the engineer. If we could not 
see the engineer, we would give the signals by the whistle cord. Be¬ 
tween June 1, 1918 and June 13, 1919, the crew of the train on 
which the plaintiff worked consisted of Arms, conductor, Shankle, 
baggageman, Barbour, flagman, and plaintiff, passenger brakeman. 
There w T as an engineman and fireman who changed from one 
division to the other. The flagman’s position was at the rear of the 
train—on the last car. The baggageman stayed in the baggage car. 
The plaintiff was required when the train was in motion to ride in 
the front car. He was the passenger brakeman. There was 

14 nobody else there to do the switching and coupling and un¬ 
coupling except the plaintiff. 

“Q. I believe you said you were told by the train inspector—was 
it? A. The trainmaster. 

Q. That your duties were prescribed by these rules regarding the 
passenger brakeman? A. Yes, sir.” 

From June 1, 1918 to June 13, 1919, the plaintiff performed the 
duties about which he testified, whenever it was necessary in the 
course of the movement of the train. During the period in ques¬ 
tion, the plaintiff made 183 trips from Washington, D. C. to 
Charlotte, North Carolina, for which he received $3.49 per trip while 
white flagmen received $8.50 per trip. The plaintiff produced the 
switch key wdiich had been issued to him. The plaintiff then 
identified a book presented to him as the book of rules of the Southern 
Railroad, which was offered and admitted in evidence. The plaintiff 
when asked what hand and lamp signals he gave, said: “We gave 
most of the hand and lamp signals to back up, go ahead or stop,” 
and indicated to the jury how those signals w r ere given. The plaintiff 
did this work by orders of the conductor. 
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Counsel for defendant requested the Court to strike out the testi¬ 
mony of the plaintiff, “because he is suing under an order which 
says he must do certain essential things, that means he must do 
them on every occasion. I do not recall any testimony that matches 
that up.” 

Thereupon, in the presence of the jury, the following occurred: 

By the Court: Just let me ask you one question. You mean to 
say that on every trip you did some of these things? A. Yes, sir. 

The Court: How many trips? 

Mr. Clark: One hundred and eighty-three trips. 

The Court: On each of these one hundred and eighty-three trips 
you performed like services? 

The Witness: I could not say whether or not we changed 
engines. 

15 The Court: You would have to show, you would have to 

figure that out. 

Mr. Sherier: Your Honor, please, he did it whenever it was 
necessary. 

The Court: That is not sufficient. 

Whereupon, plaintiff testified further that he performed, when¬ 
ever the necessity arose, the duties mentioned in Supplement 12 
to General Order 27. He performed some of those duties on each 
trip. It was not necessary to do all of these things on each trip. 
Whenever they arose he performed them. 

Whereupon counsel for plaintiff stated to the Court, “I think 

that is sufficient vour Honor.” 

The Court: I suppose that is sufficient. It is a question for the 
jury. 

On cross-examination, plaintiff testified that he made one hun¬ 
dred and eighty-three trips during the period from June 1, 1918 
to August 1. 1919. The duties prescribed by Supplement 12 to 
General Order 27 were changing engines, opening switches, picking 
up and setting out cars, looking around the cars for inspection of the 
train, looking after the hand brake and brake rigging to see that 
everything is in condition. There are several other things which, 
plaintiff was unable to mention. Plaintiff could not remember un¬ 
coupling an engine at Charlottesville, Danville or Greensboro. He 
could not give the date of any one of the trips made on which he 
opened or closed the switch/ He could not remember the place 
on one of these trips that he opened or closed the switch. On being 
asked when and where he inspected cars on any of these trips, plain¬ 
tiff answered we would look around the train on every trip 
going south at Calverton, Va., to inspect the cars in the train to 
see if anything was broke about it, the brake rigging or anything 
under the train. He did this on every trip at Calverton and at 
various places. He would get down on the ground looking 
16 around the brake rigging. The Company employed car in¬ 
spectors at terminals. This inspector did not help in pick¬ 
ing up a car where there is no car inspector. On being asked 
whether he had set out or picked up a car that required inspection 
the plaintiff stated we have often set out and picked up cars that 
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required inspection, but he could not recall just where it was. He 
knows, however, that it was during the period for which he is suing. 
Plaintiff was asked whether these were not the duties he did—to 
attend to the locking of the toilet doors especially at large cities; to 
distribute drinking cups to passengers; to help passengers on and 
off; to see to it that the car was clean, to pick up any banana or 
orange peels and just generally dust and bolster up the coaches, and 
plaintiff answered “yes, sir.” Plaintiff would stand at his plat¬ 
form at the colored car and help the passengers off, when passengers 
were all off, he would give the conductor a hand signal by day or 
a lamp signal by night. The train did not move on this signal 
and the plaintiff never gave the engineer a signal to move unless he 
was directed to do so by the conductor. The plaintiff was asked 
whether the only inspection he made, then, was just looking around, 
and he answered “looking the cars;” he was asked whether he was 
not there to keep his eyes on things and everybody in the crew 
did not do the same thing, and he answered “yes.” The plaintiff 
had cut the engine loose at Cameron Run without the assistance 
of any of the crew, but he could not recall the exact date on which 
he did it. He did not do it very often. He had done it more than 
once. Plaintiff was asked if his conductor was to tell him at a ter¬ 
minal point “Arthur, take my box down out of the car and put it 
in the baggageroom,” whether he would do that too, and plaintiff 
answered “yes.” He would do whatever his conductor told him to 
do. At terminal points it is not necessary for the crew to inspect 
cars or cut off engines or cars as that work is done by terminal 
employees. They have such employees at Charlottesville, Monroe, 
Lynchburg, Danville, Greensboro, High Point, Salisbury and Char¬ 
lotte. There are dozens and dozens of other places that they 
17 do not have crews to inspect cars and cut off engines and 
cars. The Southern Railroad has a double track from Wash¬ 
ington to Charlotte. If one track is blocked the crew receives orders 
to move over the other track—it then becomes necessary to open the 
switch and close it. He could not recall just when the tracks were 
blocked. A flagman’s equipment consists of a red light, a flag, a 
case of torpedoes, and fuzees. Plaintiff had no fuzees; they kept 
those in the equipment box on the baggage car ; they were not 
issued to plaintiff. Plaintiff was not sure that he made all of the 
one hundred and eighty-three trips with conductor Armes. The 
latter had relief tricks every month when extra conductors would 
run the train. Mr. Weston, the trainmaster at Charlotte, examined 
the plaintiff on the rules and instructed him on the rules when he 
was employed in 1901. He did not pass any examination about 
running a train. He was instructed as a brakeman. He went 
through the examination for trainman. When they hire the porters 
they give them those rules as passenger train brakemen. Plaintiff 
was supposed to be a passenger train brakeman. The switch key 
offered in evidence, the plaintiff did not get from Weston, that key 
was turned in, the plaintiff got the key offered in evidence from the 
trainmaster’s clerk at Alexandria, when the locks on the system 
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were changed. Plaintiff is not in the service now. Plaintiff identi¬ 
fied by his signature thereon, certain pay checks, paid^ 1° him, 
marked exhibits numbers 5 to 20 exclusive of numbers 13 and 14, 
which plaintiff did not remember signing. Plaintifi could not re¬ 
member the rule with respect to duties of opening and closing 
switches. Mr. Weston examined plaintiff on the rules for passen¬ 
ger brakeman; he told plaintiff to get familiar with them, he hired 
plaintiff as a porter. The plaintiff relieved the baggagemaster on 
one trip from Washington to Charlotte. Asked as to the duties of 
baggagemen, plaintiff said they are supposed to check up the bag¬ 
gage, make out the waybills, load and unload the baggage at 

18 stations, and keep a record of it. 

On re-direct examination, the witness testified that the en¬ 
gineer, conductor and flagman were required to compare their 
watches, but he disremembered the rule which required him or 
the brakeman to compare watches. During the period in question 
there were about thirteen sidetracks between Washington and Char¬ 
lotte, N. C. Any time we had a car to take up from one of those 
sidings we were required to do it. In picking up cars at those 
sidings the plaintiff would throw the switches, assist in coupling 
and uncoupling the ears and if he happened to be nearest the con¬ 
ductor would be ordered by him to test the brakes. If the baggage¬ 
man happened to be nearest the conductor, the latter would direct 
him to test the brakes. Plaintiff took the place of the baggage- 
master once, that happened many years ago though. The operating 
rules (book of rules) of the Railroad applied during the period from 
June 1, 1918 to August, 1919. On the occasion that the plaintiff 
took the place of the baggagemaster he performed the duties very 
satisfactorily; no complaint was made about it. During the period 
in question the conductor ordered the plaintiff to give signals for 
the movement of the trains. For example, the conductor would 
say on leaving Charlotte, “I am going back in the train and am not 
coming back until we get to Concord. We have a passenger to let 
off at Concord.” That would mean to the plaintiff that when the 
train reached Concord he was to pull the whistle cord. The con¬ 
ductor at such time might be in the Pullman Cars taking up tickets 
back in the rear of the train. 

On re-cross examination* plaintiff testified that he did not iemem- 
ber the reason for his taking the baggagemaster’s place on the trip 
mentioned. The baggagemaster did not show up before the inn 
that night. That was an emergency and the plaintiff did most 
anything the conductor told him in an emergency. 

On re-direct examination, the witness testified that the 
19 switching, coupling and uncoupling cars and engines, and 
so on, were done regularly by him. W e did that on every 

trip. 

Thereupon, counsel for the plaintiff read to the jury certain rules 
contained in the book of rules heretofore offered in evidence. On 
the fly-leaf of the book there appears a general notice as follows: 
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“To enter or remain in the service is an assurance of willingness 
to obey the rules. 

“Obedience to the rules is essential to the safety of passengers and 
employees, and to the protection of property. 

“The service demands the faithful, intelligent and courteous dis¬ 
charge of duty. 

“To obtain promotion, capacity must be shown for greater re¬ 
sponsibility. 

“Employees, in accepting employment assume its risks.” 


20 General Rules. 

A. Employees whose duties are prescribed by these rules must 
provide themselves with a copy. 

B. Employees must be conversant with and obey the rules and 
special instructions. If in doubt as to their meaning they must 
apply to proper authority for an explanation. 

C. Employees must pass the required examinations. 

D. Persons employed in any service on trains arc subject t r ' t ' 
rules and special instructions. 

3. Watches of conductors, enginemen. firemen and flagmen must 
be compared, before starting on each trip, with a clock designated as 
a standard clock. The time when watches are compared must be 
registered on a prescribed form. 

99. * * * If the delay occurs upon single track, and it be¬ 

comes necessary to protect the front of the train, of if any other 
track is obstructed, the front brakeman must go forward and use the 
same precaution. (Those prescribed by the rule relating to flagmen). 
If the front brakeman is unable to leave the train, the fireman must 
be sent in his place. * * * 

100. When the flagman goes back to protect the rear of his train, 
the brakeman or baggagemaster must, in case of passenger trains, 
and the next brakeman in the case of other trains, take his place 
on the train. 

Conductors. 

367. They will have charge of the trains to which they are 
assigned and of all persons employed thereon. They are responsible 
for the safe and proper management of such trains, for the protection 
and care of passengers, baggage and freight, for a thorough per¬ 
formance of duty by the train employees, and for the observance 
and enforcement of all rules and orders relative thereto. They 
will report all violations of rules and neglect of duty bv the train 
employees to the superintendent or train master, and in cases of 
gross misconduct may, if necessary, suspend any such employee for 
the rest of the trip, reporting such action by wire, and holding the 
train, should safety require it. 

389. They must inspect the running gear, and brake and draft 
rigging of their trains as often and closely as practicable while on 
the road, require their men to assist in sueh inspection, remedy as 
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far as possible any defects discovered, and remove from the train any 
cars that are unsafe to run. 

391. They must see that hand and lamp signals are carefully and 
correctly given, and that whistle signals are accurately sounded. 

392. They must see that, when switching is to be done by their 
engines and crews, both the enginemen and firemen are on the 
engine, so as to observe signals from both sides of the train. 

413. They must witness the tests of the air-brake, steam heat and 
air-signal appliances, and assure themselves that they are connected 
and work properly throughout the train. 

21 416. At terminals where there is no switching service, they 

will have charge of the make-up of their train. When their 
trips begin at points where no car inspectors are employed, they 
must, with the assistance of the trainmen, make thorough inspections 
of their train, must personally conduct the air-brake, steam heat, 
and air-signal tests, and must detach any cars that they cannot make 
safe to run. 

Passenger Brakemen. 

603. Passenger brakemen will report to and receive instructions 
from the Train Master. When on duty, they must obey the orders 
of the conductor. 

604. They must report for duty at least thirty minutes before the 
leaving time of their train. 

605. They must assist the conductor in the necessary inspection of 
their trains, and must see that the handbrake appliances are in good 
order, and properly adjusted for effective application. 

606. At points where there is no switching service and at other 
points when necessary, they must assist in making up their trains. 

607. The front brakeman must couple the engine to the train 
and make the necessary hose connections except at terminal points. 

608. When the trains are made up, and before they are open 
for the reception of passengers, they must go through the cars and 
see that they are clean, and are heated, lighted, ventilated and 
supplied with water, ice, and fuel, as may be required, and must 
immediately report any omissions in these particulars to the con¬ 
ductor. 

618. They must give careful attention to the ventilation and 
heating of the car. and when artificial heat is in use must maintain a 
proper and uniform temperature. 

632. When all movement of passengers to and from cars has 
ceased, and, so far as they are concerned, the train is ready to go, 
the fact must be announced by the brakeman and the parlor and 
sleeping car conductors or porters, if any, in regular succession, be¬ 
ginning at the rear of the train, by each man calling to the one 
immediately ahead of him “Ready Here” and by holding his hand 
or lamp at arm’s length level with his shoulder. Careful attention 
must be given to this matter and the announcements must be dis¬ 
tinctly and promptly made, so as to prevent mistakes and avoid un¬ 
necessary detention. 
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635. Thev must assist the conductor in the inspection of all cars 
taken into their trains during the trip. 

636. They must throw all switches required to be used by their 
trains where no switchmen are employed, or in the absence of the 
switchmen. 

22 Train Baggagemen. 

657. They must remain in the baggage car throughout the trip, un¬ 
less they are required to leave it to take the place of the front 
brakeman, as prescribed in rule 100, or to protect their train; and 
when necessary to leave it, they must see that all of the doors are 
locked.” 

Thereupon, the plaintiff offered in evidence the submission of 
the claim of the plaintiff and other train porters of the Southern 
Raiload, for compensation as trainmen under Supplement 12 to 
General Order 27, to the Director General of Railroads, operating, 
as the Southern Railroad, the property of the Southern Railway 
Company; which claim was rejected by the Director General. Among 
the exhibits attached to this submission was the following: 

“Washington, August 21, 1919. c. 

Leckie, Cox & Sherier, 

Southern Building, 

Washington, I). C. 

Gentlemen : 

Your letter of August 20th, regarding claim of some 19 porters 
on the Southern Railroad for increased compensation. 

Under the rulings of Supplement 12 to General Order No. 27, 
we do not recognize that your clients have any claim whatever. 

Yours truly, 

(Signed) E. H. COAPMAN, 

Federal Manager.” 

Thereupon, Marshall C. Shankle, being called as a witness by 
the plaintiff, and after having been duly sworn, testified in substance 
as follows: 

He resides at Norwood, N. C., and is employed as baggageman 
by the Southern Railway Company, and was so employed from June 
1, 1918 to August 1, 1919, during Federal Control of the Railroad. 
The crew of the train on which he was employed consisted of con¬ 
ductor Amies, flagman Barbour, himself and the plaintiff. The 
engineman and fireman were changed from one division of the road 
to another. The persons named constituted the regular crew. On 
leaving Washington for Charlotte we usually cut the engines off and 
coupled them up at Cameron Run, which is the next stop after 
23 leaving Alexandria. In uncoupling the engine at that point, 
the witness uncoupled on one side and the plaintiff on the 
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other. Witness always went to the right hand side and the porter to 
the left. In cutting off the engine it was necessary to shut off the 
air in the angle cock, and the whistle hose, and then couple up. 
This would have to be done on both sides of the train. 1 he plaintiff 
was required to call stations and assist passengers. He usually threw 
the switches on the front end of the train. He has thrown switches; 
usually he did that at the front end; witness could not tell whether 
plaintiff had a switch key; he closed switches if his end happened to 
be the one going out. In picking up a car from a siding the 
porter would throw the switch to get into the siding. The plaintiff 
gave hand and lamp signals—any signal that was necessary to be 
given. In the day he would give the signal by hand and at night 
by lamp. Plaintiff gave those signals whenever it was necessary in 
the movement of the train so far as the witness knew. In taking 
a car into the train it is necessary to see that the air is working and 
that the brakes are working. The witness has given the bell cord 
signal—he has seen Dick give it or any of the crew who happened to 
be handy. Those things are done under the direction of the con¬ 
ductor ; all members of the crew are subject to the orders of the con¬ 
ductor while on duty. In testing the air apparatus a signal is given to 
the engineman either by hand or the whistle cord and he applies the 
air. Any member of the crew who happened to be handy would 
make the test. The plaintiff is supposed to be a member of the crew 
w hen he is on it. You can hear or see the brake going down against 
the wheels if the air is working properly. The plaintiff would clean 
cars and see that they were in condition to go into the train. If 
there was anything wrong with the brake rigging he was supposed 
to report that. The witness could not say whether they set out or 
picked up a car on a siding during the period in question. There 
are a good many sidings between Charlotte and Washington. Of 
course, there are a lot of sidings w^here we would set off box 

24 cars, but most of the sidings between Washington and 
Charlotte are passing sidings. In coupling and uncoupling 

the engines ar Cameron Run. the plaintiff worked on one side and 
the witness on the other. Plaintiff was equipped with a lamp at 
night. When the witness went into the serv ice of the Railway Com¬ 
pany there was mighty little examination required. It is more 
rigid now\ He has stood examination time and time again since he 
has been in the service of the Company. He took an ex- 

25 amination on the operating rules, conducted by the train 
master at Greensboro, North Carolina. At that time he was 

not required to take a physical examination but has been later. The 
physical examination consisted of having his eyes tested. In the 
examination different colors were used. His hearing was also tested. 
While he could not say whether he stood any other physical ex¬ 
amination he did have his eyes examined and had to stand the 
colors. The witness identified his signature to a statement which he 
had given to the plaintiff. Witness stated that he did not read it 
particularly before signing it. Plaintiff told him that he wanted 
him to sign it and that Barbour and the conductor signed it and 
witness took it and signed it offhand—he was fixing to go to work. 
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The plaintiff brought the statement to the witness, left it with him 
and came back later and got it after the witness had signed it. 
Plaintiff was not present when witness read it over and signed it. 
The statement was as follows: 

“I am a baggagemaster in the employ of the Southern Railway 
Company, and have been such for years; that 1 am familiar with the 
duties performed by colored train porters, and particularly by 
Arthur Dick, on passenger trains running between Wash., D. C. and 
Charlotte, N. C., on the Southern Railroad; that said Dick from 
June 1, 1918 to June 13, 1919, performed the duties of head brake- 
man, there being no white head brakeman in the crew; that among 
the duties performed by said Dick, were the following: 

(a) Inspect cars and test signal and brake apparatus for the safety 
of the train movement. 

( b) Use hand and lamp signals for the protection and movement 
of trains. 

(c) Open and close switches. 

( d ) Couple and uncouple cars and engines and the hose and chain 
attachments thereof. 

(e) Compare watches wdien required by rule. 

That said Arthur Dick was provided by the Company with a 
switch key and rule book ; that said Dick continued to perform the 
said services up to June 13, 1919. 

(Signed) M. C. SHANKLE, 

Baggage Master.'’ 

Address R. F. D. Norwood, N. C. 

26 On cross-examination, the witness was asked whether a 

porter’s duty is to sweep out the aisles of a car, to take care 
of the colored passengers, to dish out drinking cups, to help colored 
passengers on and off, to which witness replied, “yes.” The witness 
stated that when the train was ready to move from a station, the 
plaintiff would give the conductor the signal that it was all right at 
his end. The witness would very often give the engineman the 
signal to go ahead. He generally pulled the engineer ahead, but 
he is not the only one that gives such signals. The member of 
the crew most convenient, including the plaintiff, would give the 
signal. On being asked to suppose the train is running, and the 
conductor has a flag stop to make, he would say “Arthur, pull him 
down at 96,” and plaintiff would pull him down, would he not? 
To which the witness answered “yes.” It is the present rule of the 
Company to examine all persons before putting them to work in the 
operating service. Trainmen and porters and everybody, who have 
physical duties like that are examined. The witness was required 
to take an examination to qualify himself before he w T as employed 
by the Railroad Company. This examination was conducted by 
the trainmaster. The witness has seen the plaintiff cut the engine 
off time and time again at Cameron Run on the left hand side while 
the witness would always go to the right hand side. This was done 
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numbers and numbers of times. Cut levers are on both sides. In 
the cutting off of an engine the plaintiff did the work on one side, and 
the witness on the other. Witness had seen the plaintiff throw 
switches. The conductor might have been watching the plaintiff 
when he threw the switches. The witness cannot go out of the bag¬ 
gage car. His business is in the baggage car. The crew was sup¬ 
posed to see to the inspection of cars, air appliances, and the like 
when the engine was cut off at Cameron Run. If one of the tracks 
gets blocked, it is necessary to open switches to go over on the other 
to keep going. He could not recall any special time when this 
was necessarv. Neither did he know the number of trips 

27 he had made" during the period in question. 

The witness was asked whether the porter, if the conductor 
told him “take my box out of the baggage car and put it in the 
baggage room” would do it, to which the witness replied “sure; yes, 
sir.” On being asked whether the porter is the handy man ^for 
the conductor, the witness answered, “yes, sir; in my opinion.” 

On re-direct examination, the witness was asked, “suppose the 
conductor asked you to take his box and put it in, to which wit¬ 
ness replied, “I would not do it. He must carry his own box. I 
do not carrv his box.” The witness testified that tw T o men can do 
the work of coupling and uncoupling cars and engines better than 
one. Thev w r ould save time in doing it that way. When a car is 
taken intoa train on the road the crew’ of the train must inspect the 
car in the absence of car inspectors. The witness supposed he was 
the head brakeman on his train. When his attention was called 
to the provision of the rule requiring the baggagemaster to remain 
in the baggage car unless required to leave it to take the place of 
the front brakeman, he stated, “there is no front brakeman on the 
passenger train if I am not the front brakeman. Every time any 
switching w’as necessary the witness and plaintiff did that work. 
The plaintiff may have been called the passenger brakeman but 
witness never heard him called anything but porter. He is called 
the porter but he helps to do the w T ork of a brakeman. The wit¬ 
ness and plaintiff together did the brakeman’s work. 

Whereupon Leslie L. Barbour, a witness called on behalf of the 
plaintiff, after having been duly sworn, testified in substance as 

follow’s: _ _ - _ . 

He resides at Charlotte, N. C., was in the employ of the Southern 

Railroad from June 1, 1918 to June 13, 1919, and was employed 
at the date of the trial. The crew of the train on which he ran con¬ 
sisted of conductor Armes, baggagemaster Shankle, the plain- 

28 tiff and the witness. Witness saw’ the plaintiff every day 
during the period in question w’hen witness w r as working. 

Witness w’as the flagman of the train and his duties required him 
to be on the rear car. The plaintiff, during the period in question, 
called stations, gave hand and lamp signals whenever it was neces¬ 
sary. On approaching a station at w’hich the train was to stop, the 
plaintiff, at the direction of the conductor w’ould pull the signal 
cord for the engineman to stop the train. The plaintiff would dp 
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this on an average of at least once a trip. Whenever the train was 
ready to leave a station the plaintiff would give hand and lamp 
signals for its movement. This would happen sometimes half a 
dozen times on a trip. He would give those signals whenever it 
was necessary. He also assisted in coupling and uncoupling cars 
and engines. On the trip between Washington and Charlotte there 
is only one place engines are changed and that is Cameron Run. 
Probably once or twice a week the train would be brought straight 
through, and on such occasion, the engine would not be changed 
at Cameron Run. On other occasions it was always changed at that 
point. The plaintiff would have to assist the baggagemaster in 
cutting off the engine at that point. Plaintiff would couple the 
whistle hose and steam hose and assist the baggagemaster in coupling. 
They uncoupled the old engine and put the new engine on and 
coupled it up to the train. After that was done, the baggagemaster 
or the conductor would test the air whistle before starting the train. 
Whoever was convenient would make that test, the conductor, bag¬ 
gageman or plaintiff. ,The witness has seen the plaintiff make this 
test. When asked how frequently the plaintiff would make the test, 
the witness replied, “why, I should say just this once on a trip, be¬ 
cause they ; had car inspectors at those other points—-the terminals— 
and that is their duty.” The test of the whistle cord and air brake 
was usually made at Cameron Run. You could both see and hear 
whether the air brakes were properly working. The plaintiff would 
see that the hand brakes were put on or that they were off, 
29 when told by the conductor. When a car was picked up 
or set out, plaintiff had occasion to test the hand brakes. 
In reply to the question, “did he have any duty to see whether they 
were in working order/'—the witness replied: “he was there to 
assist us all.” During the period in question the witness had seen 
the plaintiff let off and put on hand brakes when a car was picked 
up or set off. He remembers picking up and putting out cars dur¬ 
ing the period in question. A car was picked up probably at Char-' 
lottesville or Columbia, or one set out. The Company’s records 
show how many cars were picked up during each month from 
sidings. The conductor keeps a record and could refer back to his 
train book and tell. That record would show how many cars were 
picked up, when they were picked up and at what point, as well 
as the date and the train. The plaintiff had a switch key which he 
used for unlocking the switches during the period in question. Wit¬ 
ness saw the plaintiff unlock switches during the period in ques¬ 
tion—probably sometimes once a trip, and sometimes not at all if 
we had no occasion to go on a side track. If there was occasion to 
go on a side track plaintiff would unlock the switch. On an aver¬ 
age plaintiff would unlock a switch probably once a trip, sometimes 
not that often—when we had occasion to go into a swide track. 
That was the customary thing during the period in question. When¬ 
ever it was necessary for the switch to be unlocked, the plaintiff did 
it, or any time the conductor told him. I cannot say that the duties 
Dick performed corresponded to the duties of a passenger trainmen; 

3—3808a 
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a nasseneer trainman would do anything the conductor told him 
to do to lid in the movement of the train, the same as Dick would 
do anvlhtng the conductor told him to do. He would look around 
™rs that were nicked up to see whether the brake rigging vvas 

hanging down or anything of that kind. ^hatwasJn^ind call 
rlntv Dick would assist passengers on and ott the train ana can 

station® and igh the lights in the coaches. He would signal the 
stations and Ug g thc train on the order of the conductor 

30 The witness has been in the employ of the Southern Railroad 
for seventeen years. The trainmaster «‘>onned t e wit 
ness on the book of rules. He was also required to take a physical 
examination by a physician, and had his eyes tested by a specialist. 
The ele examination consisted of reading small letters, colors of 

ImrlS EX ««d »..U lighu ttto **»?., 

Th? Irailmien are paired to .bay th. order. 

the switch after the movement was completed. In taking a car 1 
the train from a siding, the plaintiff would open the switc h and a-s » 

bf the conductor He would have no authority to give a s,gnal un¬ 
less ordered bv the conductor. Plaintiff was supposed to inspect t 

SSSEtoX U>o 5 two handles, and turning the?f oth “ 

in ^ switch with somebody right there 

ter, that- u , h wo(jld eut an engine off with somebody right 

l00km8 thLe lookin'?, and the somebody who was there is the one 
<11 under the rules chargeable with the responsibility. 

aiked whether he knows of any porter who stands an exami- 
,. Hire that ("the brakeman’s examination), the witness replied 
♦ T know of ’ Usually at Cameron Run the engineer makes 
.““Kg’«",1 ah. It)akes about five or six — to «. 

XoL"”.- SibS that h. know noth- 
ing whatever about the examination the plaintiff was require o 
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take. The conductor was not at all times standing over the plain¬ 
tiff when he was throwing a switch. The crew would watch him. 
“Of course, we would all be headed in, if it was necessary 

32 to head in, and do a lot of work. Everybody would be on 
the watch.” The other members of the crew would be doing 

what they were required to do while the plaintiff was throwing 
the switch. There was no occasion for watching the plaintiff or 
standing over him while he was doing that work. The plaintiff 
carried out the orders of the conductor faithfully and efficiently. 

Thereupon, Isaiah Johnson, a witness called on behalf of the 
plaintiff, having been duly sworn, testified that he had been em¬ 
ployed as a porter on the Southern Railroad for thirty odd years 
and was so employed in July and August, 1919. An order was 
issued in August, 1919, by the Railroad Administration affecting 
the duties that were then being performed by the porters. The 
trainmaster ordered me to give up my switch key and said that I 
should cease to do the work of throwing switches, giving hand and 
lamp signals, coupling and uncoupling cars and assisting to attach 
and detach engines. He was told by the trainmaster that he must 
discontinue that work, and surrender the switch key, which he did. 

On cross-examination, the witness testified that he was told by the 
trainmaster to cease doing anything stipulated in Supplement 12. 
The witness ceased doing those things unless ordered by his superior 
officer. 

Thereupon, the plaintiff announced the close of his case. 

Thereupon the defendant, to maintain the issues on his part 
joined, called as a witness William L. Finks, who being first duly 
sworn, testified that he resided in Alexandria, was a conductor in 
the employ of the Southern Railroad and had been such for about 
thirty-three years. He was on a run between Washington and Char¬ 
lotte. The duties of the train porter are to keep his train clean, 
announce stations, assist passengers on and off at stations; 

33 in case of heavy run of baggage to help the baggagemaster, 
and to do anything the conductor directs him to do. The 

porters give signals, and if the witness wanted him to throw a switch 
he would tell the porter to throw it. All of us look around the train 
to see whether any draft rigging or anything of that kind might 
be dragging. The witness never had a passenger train brakeman. 
They have a porter. There is a double track between Washington 
and Charlotte. The train crews are required to take a physical ex¬ 
amination, to have their eyes and hearing examined as well as an 
examination on the book of rules. The porters took no examination 
that the witness knew of. They were instructed as to their duties 
bv the trainmaster. 

On cross-examination, witness testified that he does not know 
whether the porters were required to take similar examinations or 
not. In July or August, 1919, an order was issued to take the 
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switch keys away from the porters, for them not to throw switches 
or couple cars or something like that. He did not know whether 
the order included the giving of signals. He thought the order 
covered lamp signals. The baggagemaster, the porter and the wit¬ 
ness performed the duties prescribed for the passenger brakeman in 
cutting off engines and things like that. Also in the matter of 
switching, and coupling and uncoupling cars and engines. The por¬ 
ter did all these things mentioned as the duties of passenger brake- 
man under the direction of the conductor. All of the crew worked 
under the direction of the conductor. There was always somebody 
to help the porter in setting off cars, packing hot boxes, fixing a 
broken brake rigging or anything that happened. The witness re¬ 
quired the porter to help in the performance of the operations men¬ 
tioned in Supplement 12. That is what he was put on there for. 
The porter was put on there to do anything that had to be done. 
There was no such man in the crew as a passenger brakeman. Isaiah 
Johnson was the regular porter of the train of the witness. The wit¬ 
ness identified a written statement that he signed for Tom 
34 Dudley. Dudley came to him just as the train was about to 
pull out and asked him to sign the statement, saying it was 
nothing except about some back pay and the witness signed it off 

hand. He would not sav whether or not' he read it but did not re- 

%/ 

member reading it. 

Thereupon, the statement above referred to was offered in evi¬ 
dence. It is as follows: 

“W. L. Finks says that he is a conductor in the employ of the 
Southern Railroad Company, and has been such for thirty years; 
that he is familiar with the duties performed by the colored train 
porters on passenger trains operating out of Washington over the 
Southern Railroad; that the said porters from June 1, 1918 to Aug¬ 
ust 1, 1919, performed the duties of head end brakeman, there being 
no white head end brakeman in the crew; that prior to August 1, 
1919, these porters were supplied with rule books and switch keys 
with which to unlock and lock switches in the discharge of their 
duties. ” 

Thereupon, James B. Nagel, a witness produced by the defendant, 
being duly sworn, testified that he had been a conductor on the 
Southern Railroad since 1889. He runs trains number thirty-seven 
south and thirty north between Washington and Salisbury. On 
train number thirty-seven there is no porter, while on train thirty 
a porter is employed. Train number thirty-seven consists of three 
mail cars, one club car, four sleepers and an observation car which 
is also a sleeper. Train number thirty is composed of one postal 
railway car, an express car, combined Jim Crow and baggage car, 
one white coach, tourist car and two sleepers. The porter on this 
train is supposed to sweep the cars, keep them clean, clean the toilets, 
assist the passengers on and off the train, take the baggage off and 
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do whatever I tell him to do. On train thirty-seven the witness per¬ 
formed those duties except that he did not sweep any cars. 

On cross-examination, the witness testified that on train thirty- 
seven each car was provided with a Pullman porter. It is 

35 only when a train consists in whole or in part of day coaches 
that we have a train porter. 

Thereupon, W. H. Armes, a witness called on behalf of the de¬ 
fendant, being first duly sworn, testified that he resides in Charlotte, 
and has been a conductor of the Southern Railroad for thirty-two 
years. Between June 1, 1918 and June, 1919, he was the'con¬ 
ductor in charge of trains thirty-one and thirty-two. His crew con¬ 
sisted of the baggagemaster, flagman, the witness and the plaintiff. 
The duties performed by the plaintiff on those trains were that of 
loading and unloading passengers, uncoupling cars when we had 
cars to take out on the line and assisting in cutting off the engine. 
If there was a switch to be opened ahead the plaintiff opened it. 
He carried a lantern just the same as the witness or any of the train¬ 
men. He had a lantern to give signals just the same as witness did. 
When the plaintiff was giving signals or throwing switches, the wit¬ 
ness would be there giving him instructions. At Cameron Run 
we have what is called a cutting off engine, and the porter and bag¬ 
gagemaster couple and uncouple the engine. When a car was taken 
into the train, “we all looked around to see if there was anything 
wrong with it.” The witness would be there with his lantern in¬ 
structing the crew. If there is any switching to be done or engine 
to be cut off, it is the duty of the baggagemaster. All the members 
of the train crew are required to stand examinations on the rules. 
The porters are not. He has nothing to do with the safety of the 
running of the train and no responsibilitv. 

On cross-examination, the witness testified that a record was kept 
of all cars taken into his train from sidings. The record is trans¬ 
mitted by the witness to the car record olhce. where it is kept. A 
record is also kept of the number of trips made and of the men that 
are in the crew during each trip so that it would be possible to state 
accurately how many trips were made by any particular in- 

36 dividual, and who the other members of the crew were at the 
time those trips were made. Plaintiff was a member of the 

crew of the witness between June 1, 1918, and June 13, 1919. When 
asked if plaintiff was provided with a switch key the witness 
answered, “I think he had one. I do not know where he got it 
from.” The witness did not know whether the plaintiff was re¬ 
quired to take an examination on the rules. He never heard of a 
porter being required to take an examination. The trainmaster em¬ 
ploys the porters and puts them on the trains. The witness does 
not have anything to do with that. He did not know what the re¬ 
quired examinations for a porter were. The witness did not know 
anything about the porters’ examinations because that is not a part 
of witness’s business. 

Thereupon, the following question was asked: “So, when you said 
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on direct examination that they took no examination, you were say¬ 
ing something that you did not know anything about, were you 
not?” To which the witness replied, “I did not say they took no 
examination. I say to my knowing they did not take any. That 
is what I say yet,” During the period from June, 1918 to August, 
1919, the plaintiff threw switches whenever necessary under the di¬ 
rection of the witness; he also coupled and uncoupled cars and en¬ 
gines and the hose and chain attachments whenever it was necessary. 
And the other members of the crew also did likewise if I told them to. 
Usually, I told the plaintiff. At Cameron Run we almost always 
cut off the engine in one direction or the other. Whenever the en¬ 
gine was cut off the plaintiff and baggagemaster uncoupled the en¬ 
gine and hose and recoupled it. When necessary the plaintiff gave 
signals. He was provided with a lantern same as the witness, and 
he gave hand signals for the movement of the train the same as the 
witness. If he was directed by the witness he would also give sig¬ 
nals with the whistle cord. During the period in question the wit¬ 
ness told the plaintiff lots of times to give signals with the whistle 
cord. On every trip he gave whistle signals for the move- 
37 ment of the train at direction of witness. He also tested the 
air whistle and air-brake when taking a car into the train. 
In making a cut in the train to pick up a car or set out a car, the 
plaintiff came back and recoupled and assisted in making a test of 
the brakes. Whoever happened to be nearest to the whistle cord 
would pull it and the other members of the crew would watch to 
see that the brakes went down. The plaintiff made the test as 
frequently as any other member of the crew under witness’s direc¬ 
tion. In taking a car into the train the plaintiff or the baggage- 
master w r ould release the hand-brake and test it to see that it was 
working right. The plaintiff frequently did that, whenever it was 
necessary. Witness did not think that a great many cars had been 
picked up during the period in question but knew that some must 
have been picked up. Either the baggagemaster or the plaintiff 
would throw the switches. The one that got to the switch first was 
the one to throw it. At some sidings there are two switches—one 
called the de-rail switch and the other the main-line switch. At 
such sidings the plaintiff would throw one switch and the baggage¬ 
man the other. Whenever a car was to be picked up or work of that 
kind to be done the plaintiff was always in position to do it. The 
baggagemaster is the front brakeman when he gets out of the bag¬ 
gage car. 

“Q. What I asked you was, who is the front brakeman that the 
baggage man is to relieve under this rule? A. It is the baggage- 
master himself.” 

“Q. You mean the baggagemaster relieves himself? A. Yes, sir. 
He is required to do that work.” 

“Q. You do not mean that? A. He is required to lock the bag¬ 
gage car and get out and perform the duties of the brakeman.” 

“Q. Then you understand this rule to mean that the baggage¬ 
master must remain in the baggage car throughout the trip unless 
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he is required to leave it to take the place of himself? Is 
38 that, right? A. He is required to leave it to perform duties 
on the outside.” 

Whenever I require him to do that work he is the brakeman and 
haggagemaster too. Whenever a car was taken into the train on a 
trip the conductor, baggageman and plaintiff or any one of them, 
would inspect the car to see if there was anything wrong about it. 
They would all inspect it because all of them were always there. 

“Q. And Dick was required to look and see if anything was wrong 
with the car the same as you? A. When I told him to do it just 
the same as I would.” 

“Q- During this period you generally told him to do it, did vou 
not? A. Yes, sir.” 

About the month of August, 1919, the porters were relieved of all 
the duties in regard to handling trains. They were notified by the 
trainmaster; the witness did not know just exactly what he told him. 
The porters were not classed as trainmen; the witness had never 
known a porter being called a trainman on the Southern Railroad. 

“Q. Did they perform the duties of the front brakeman during 
that period? A. We never had a front brakeman except the bag- 
gagemaster. They assisted the baggagemaster in performing duties 
in regard to picking up cars, or anything I told them to do.” 

Thereupon, the witness identified a statement signed by him, which 
was offered in evidence. Upon being asked under what circum¬ 
stances he gave the statement the witness answered, “I understood 
they were putting a claim in for some back time. That is all I 
know.” The statement was thereupon read to the jury and is as 
follows: 

“I am a conductor in the employ of the Southern Railway Com¬ 
pany, and have been such for — years; that I am familiar with the 
duties performed by colored train porters, and particularly by Arthur 
Dick on passenger trains running between Washington, D. C. and 
Charlotte, N. C. on the Southern Railroad; that said Dick from 
June 1st, 1918 to June 13, 1919, performed the duties of head brake- 
man, there being no white head brakeman in the crew; that 
38 Vo among the duties performed by said Dick were the follow¬ 
ing: 

(a) Inspect cars and test signals and brake apparatus for the 
safety of train movement. 

( b ) Use hand and lamp signals for the protection and movement 
of trains. 

(c) Open and close switches. 

(d) Couple and uncouple cars and engines, and the hose and 
chain attachments thereof. 

( e) Compare watches when required by rule. That said Dick was 
provided by the Company with a switch key and rule book; that 
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said Dick continued to perform the said services up to June 13, 
1919. 

(Signed) W. H. ARMES, Conductor " 

The witness was required to take a physical examination and an 
examination by an eye specialist to test his eyes and hearing and his 
ability to distinguish colors. 

39 On re-direct examination, the witness testified that he could 
not recall the date, during the past two years, on which his 

trains number- thirty-one and thirty-two had picked up a car from 
a siding. 

Thereupon, George Hamilton Lehew, a witness called by the de¬ 
fendant, after being first duly sworn, testified in substance as fol¬ 
lows: 

He resides at 1020 King Street, Alexandria, and has been train¬ 
master of the Southern Railroad for a little over four years. He 
has been in the service of the Southern Railroad thirty-six years. 
It is the duty of the trainmaster to hire all employees on trains and 
to see that they perform the proper duties according to the rules, and 
that they are properly equipped. The witness did not employ the 
plaintiff. The witness required the porters to keep their cars clean, 
to be kind and courteous to passengers, look after the ventilation of 
the train and obey the instructions of the conductor. They would 
issue drinking cups and sometimes call stations. They picked up 
baggage in the aisles of the coaches and dusted up the train when 
coming into a terminal. They were not instructed to do anything 
outside of their own cars. They gave signals and probably threw 
some switches, probably assisted the baggagemaster in coupling and 
uncoupling the hose at Cameron Run. At the last mentioned place 
the engine is cut off so that the mechanical department may have 
an opportunity to do any required w T ork upon the engine. The 
switches at Cameron Run are operated by the telegraph operator in 
the tower. There are no hand switches. The baggagemaster, w 7 ith 
the assistance of the porter, usually coupled and uncoupled the en¬ 
gine. The witness could not recall any cars being cut off from 
trains thirty-one and thirty-two, without it was due to an accident or 
something. The Southern Railway trains have no passenger 

40 brakeman in the crew\ There is a rule in the book of rules 
prescribing the duties of passenger brakeman but w r e do not 

have any passenger brakemen. In selecting porters the witness en- 
endeavored to get as bright and intelligent men as possible. The 
porter is required to take a physical examination, and from time to 
time the trainmaster calls them in for re-examination. 

“Q. From time to time in the course of the performance of your 
duties as trainmaster, do you or not call them in for re-examination? 
A. Yes, I am just completing an examination of all employees now. 

Q. Do you have that wfith respect to train porters? A. I never 
examine them. 

Q. Why do you not make that examination of them? A. Well, 
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for the simple reason that we do not hold them responsible. I have 
never known one in my life who wouldn’t run away in case of an 
accident or anything.” 

On cross-examination, witness stated that his office as trainmaster 
was at 908 Prince Street, Alexandria, Virginia, and that he conducts 
his examinations of employees at that office. He could not tell how 
many trips he had made from Washington to Charlotte on trains 
thirty-one and thirty-two between June 1, 1918, and August 1, 
1919. He made some trips, but could not tell when. The porters 
were provided with a copy of the book of rules. There is no rule 
applying to porters. They are provided with a copy of the rules 
simply because they go out there and the conductor tells them to give 
signals. They were not required to have a book of rules—they just 
came and asked for it and were required to sign a receipt for it. 
They were also provided with switch keys because the conductor told 
them oftentimes to do things. They were not required to do switch¬ 
ing. There is no such person as passenger brakeman on Southern 
Railroad trains. The baggagemaster is required to perform the duties 
of passenger brakeman. The witness does not deny that the porter 
assists the baggagemaster in coupling and uncoupling cars on passen¬ 
ger trains where there is no car inspector. He was told to obey the 
instructions of the conductor. The Railroad is operated under a 
• book of rules. There is a difference between the wages of a 
41 porter and those of a brakeman, but witness could not tell what 
the difference was. The brakeman has to qualify, pass the 
required examination, but the porter does not have to do so. The 
porter is required to take a physical examination, to have his ears 
and eyes examined by a physician, as well as an examination on 
colors by an oculist. If an employee was classed as a porter but was 
doing brakeman’s work, he would receive only a porter’s compensa¬ 
tion. 

The defendant then offered in evidence the pay checks given the 
plaintiff for the period from June 1, 1918, to and including the 
second half of the month of June, 1919. With the necessary varia¬ 
tion in date and in period during which the services were rendered, 
these exhibits 5 to 20 (exclusive of 13 and 14), were in substantially 
the form which follows, which is that of Exhibit #6: 

“United States Railroad Administration, July 1918. 

Southern Railway. 

Washington, D. C., August 15th, 1918. 

Federal Treasurer, Southern Railway, 

1300 Pennsylvania Ave., 

Washington, D. C.: 

Pay to the order of Arthur Dick, $77.05, In full for services ren¬ 
dered during the month of July, 1918, when endorsement is guar¬ 
anteed by an Agent of the Railway. 

A. H. PLANT, Comptroller. 

4—3808a 
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(Reverse side:) Signature of payee, Arthur Dick. Endorsement 
guaranteed. J. U. Schartzmann, Jr., Agent, Southern Railway;” 

To the introduction of these checks the plaintiff objected on the 
ground that there was no evidence tending to show that these checks 
were accepted in full payment by the plaintiff, or that said checks 
were intended as a receipt in full by anybody; they took what was 
offered them; which objection was overruled by the Court and ex¬ 
ception noted by the plaintiff. 

Thereupon, the plaintiff was called in rebuttal and testified the 
checks were given him by the paymaster at the terminal. 

42 Thereupon, the witness was asked the following question: 
“What did you say to Mr. Murphy (the paymaster) when you 

got these checks?” To which question, the counsel for defendant 
objected “on the ground that Mr. Murphy, the paymaster, is not a 
qualified officer, or such an officer as could make a binding agree¬ 
ment, assuming there was any understanding. He is the paymaster, 
and as his name implies, was the man to pay off, but it is not shown 
that he had anything to do with wage agreements or understandings.” 
The conversation between the plaintiff and the paymaster occurred 
between June 1, 1918 and June 1, 1919. The plaintiff asked Mr. 
Murphy if he did not have some checks for plaintiff’s back time 
under Supplement 12 to General Order 27, to which Mr. Murphy 
replied that he had the checks there but he had no orders to issue 
them. Nothing was said at that time by Mr. Murphy or the plain¬ 
tiff about accepting his check in full for the extra time. Nothing 
was said by Mr. Murphy regarding any conditions upon which the 
check was received by the plaintiff. lie only said they were there, 
but he had no orders to issue them. The form of check offered in 
evidence was used before, during and after Federal control by the 
Southern Railroad. 

Thereupon, the defendant called as a witness Henry C. Murphy, 
who being duly sworn, testified that he is paymaster for the Southern 
Railway and has been such since 1908. The witness remembered 
the plaintiff and stated that nothing whatever regarding any back 
pay had been discussed in any conversation with the plaintiff. He 
had no conversation with the plaintiff and no back-time checks were 
ever issued in his favor. 

43 The witness has nothing to do with the amount of pay 
any man received. 

On cross-examination, the witness testified that both he and the 
plaintiff were employees of the Director General of Railroads, the 
witness being in the Treasury Department and the plaintiff in the 
Operating Department. 

Thereupon, Walter W. Dick, a witness called on behalf of the 
plaintiff, after being duly sworn, testified that he was present with 
the plaintiff, his brother, on the occasion when the plaintiff had 
the conversation with the paymaster about his back-time. He was 
referring to the back-time covered by Supplement 12. Witness 
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asked the paymaster if there was any back-time for us and he 
answered: “Well, they are here but we have no instructions to issue 
them.” That is what the paymaster said to the witness and plain¬ 
tiff. Nothing was said at that time about any condition on which 
the regular check was offered. 

On cross-examination, the witness testified that he had a suit, 
pending against the defendant in this cause for compensation under 
Supplement 12 to General Order 27. 

The parties having announced the close of the testimony, the 
plaintiff requested the Court to grant the following instructions: 

1 . 


“The jury are instructed that their verdict should be for the 
plaintiff.” 


2 . 


“The jury are instructed that performing regularlv the various 
items of work specified in Supplement 12 of General Order No. 27, 
of the Director General of Railroads, does not mean that all such 
items of work were performed daily or at any stated intervals, but 
only as the occasion for performing such work arose. If they find 
that the plaintiff was qualified as provided in Supplement 12 and 
under the directions of his conductor as the occasion arose, per¬ 
formed in accordance with the rules, work of the character specified 
in Supplement 12, he is entitled to recover.” 

4. 


“The jurors are instructed that the acceptance by the plaintiff of 
the checks offered in evidence, would not prevent him from recover¬ 
ing any unpaid balance due him for services rendered as specified in 
Supplement 12 to General Order 27, unless there was a clear and 
distinct understanding on the part of the plaintiff that the amount 
received was being received and accepted by him in full satisfaction 
and release of his entire claim for compensation.” 

44 But the Court refused each of the foregoing instructions, 

to which action of the Court the plaintiff separately and 
severally excepted, and each of said exceptions was then and there 
duly entered on the minutes of the trial judge. 

Thereupon, the Court granted the following instructions requested 
by the plaintiff: 

“The jurors are instructed that the rate of pay of the plaintiff for 
the period in controversy was fixed by Article VI of General Order 
27, and if the plaintiff did the work of a trainman as mentioned in 
said General Order and described in Supplement 12 thereto, he 
was entitled to receive empensation at the rate specified in said 
order. No other employee or subordinate of the Director General 
of Railroads had the right or authority to deprive him of any part 
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of his compensation as fixed by said Order, or to pay him a part 
thereof upon the condition that the acceptance of such part should 
be in satisfaction of the entire amount he had earned. 

Thereupon, the Court charged the jury as follows: 

“Gentlemen, you are not to consider whether there is any money 
to pay a verdict with in this case. That is a side issue in the case 

with which we have nothing to do. 

The Court has granted the third prayer asked by the plaintiff. 
(Thereupon, the Court read to the jury said third prayer as above 

set out). . 

The Court further instructs you that if you find from the evi¬ 
dence that the plaintiff between June 1, 1918 and June 13, 1919 
was in the employ of the defendant, either as trainman or switch¬ 
man or employed in a passenger train crew other than in the ca¬ 
pacity of conductor, collector or baggagemaster, and was qualified 
and regularly required to perform the following essential duties: 

(a) Inspect cars, test signal and brake apparatus for the safety 
of train movement 

( b) Use hand and lamp signals for the protection and movement 
of trains. 

( c ) Open and close switches. 

( d ) Couple and uncouple cars and engines and the hose and 

chain attachments thereof. 

(e) Compare watches when required by rule, 

then your verdict should be for the plaintiff in such sum as you may 
find from the evidence is the difference between the sum actually 
paid the plaintiff by the defendant for his services and that which 
you may find from the evidence was paid passenger brakemen or 
flagmen or white men then employed by the defendant in the same 
capacities during the same period of time. 

45 Unless you further find from the evidence that at some 

time between June 1, 1918 and June 13, 1919, the claim 
of the plaintiff against this defendant became honestly in dispute 
between the parties and that the plaintiff accepted a less sum for 
full settlement of his claim after the dispute had arisen, if you find 
from the evidence that sue]) dispute existed, then your verdict should 
be for the defendant. 

The Court further instructs you that where a sum certain is due 
from one person to another, the release of the entire amount upon 
payment of a part does not estop the creditor from bringing suit 
to recover the balance. 

The Court further instructs you that the burden of proof is upon 
the plaintiff to make out a case by a fair preponderance of the 
evidence.’ ’ 

Counsel for the plaintiff thereupon excepted to so much of the 
charge of the Court as had to do with the question of dispute be- 
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tween the parties as to the amount due the plaintiff, said objection 
being on the ground that there was no evidence in the record of any 
dispute at all about the amount that was due the plaintiff at the time 
the checks in question were received by him. 

Thereupon, the following occurred: 

“The Court: The Court has instructed the jury that if there is 
any dispute, they must first find that. 

Mr. Sherier: My exception is that there is no evidence on which 
they could find that. I just reserve that point.” The last men¬ 
tioned exception was then and there duly noted on the minutes of 
the court. 

And be it further remembered that each of the separate and sev¬ 
eral exceptions taken by counsel for the plaintiff as hereinbefore 
set forth was so taken by said counsel then and there before the jury 
retired, and each of said exceptions were then and there sepa¬ 
rately and severally entered upon the minutes of the Judge pre¬ 
siding at the trial, and counsel for the plaintiff then and there 
prayed the Court, and now prays the Court, to sign and seal this 
Bill of Exceptions in which is accurately set forth said exceptions 
and the substance of all of the evidence given at the trial. 
46 And at the request of said counsel, the same is accordingly 
signed and sealed and made a part of the record in this 
cause now for then, this 5 dav of April A. D. 1922. 

GEORGE C. AUKAM, 

Judge. 


47 Designation of Record. 

Filed April 7, 1922. 

******* 

In preparing the transcript of record on appeal in the above en¬ 
titled cause, the Clerk will please include the following: 

1. Amended declaration. 

2. Pleas. 

3. Verdict of jury. 

4. Order overruling motion for new trial and entry of judgment 
on the verdict. 

5. Memorandum of granting by the Court of Appeals of Writ of 
Error. 

6. Memorandum of orders extending the time for the submission 
of Bill of Exceptions. 

7. Submission of the bill of exceptions. 

8. Signing and settling of bill of exceptions and order making it 
a part of the record. 

9. Assignment of errors. 

10. This designation. 

LECKIE, COX & SHERIER, 

Attorneys for Plaintiff. 
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48 United States of America, 

District of Columbia , ss: 

Municipal Court of the District of Columbia. 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 47, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause, At Law, No. A-9, wherein Arthur 
Dick is plaintiff, and James C. Davis, Statutory Agent of the United 
States, is defendant, as the same that remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of April, 1922. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


49 United States of America, ss : 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Arthur Dick, petitioner, and James C. Davis, Statutory 
Agent, No. A 9 a manifest error hath happened, to the great damage 
of the said petitioner as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right and 
according to the laws and customs of the United States should he 
done. 
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Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 3d day of October, in the year of our Lord 
one thousand nine hundred and twenty one. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


Endorsed on cover: District of Columbia Municipal Court. No. 
3808. Arthur Dick, plaintiff in error, vs. James C. Davis, statutory 
agent, &c. Court of Appeals, District of Columbia. Filed Apr. 17, 
1922. Henry W. Hodges, clerk. 
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